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ATITORNEYS AT LAW

David H. Coburn 1330 Connecticut Avenue, NW
202.429 8063 Washington, DC 20036-i795
dcoburn@steproe com Tel 202 429.3000
Fax 202.429.3902
February 4, 2011
ENTERED

Ms. Cynthia Brown Office of Proceedings

Chief, Section of Administration -

Office of Proceedings FEB 4~ 2011

Surface Transportation Board
395 E Street, SW
Washington, DC 20423-0001

Part of
Public Record

Re: STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad
Company, Inc. — Construction and Operation — Western Alignment

Dear Ms. Brown:

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board’s
attention to a recent development that bears on the pending July 26, 2010 Petition to Reopcn
filed in these proceedings by Petitioners Northern Plains Resource Council (“NPRC”) and Mr.
Mark Fix (hereafter, the “NPRC Petition”).! In TRRC’s September 9, 2010 Reply to the Petition
to Reopen, TRRC argued in response to Petitioners’ request for reopening on the basis of the
leasing of the Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the
potential cumulative environmental impacts associated with mining at the Otter Creek tracts
based on reasonable assumptions in TRRC I and (b) that the leasing of the Otter Creek tracts did
not warrant reopening because the leases provided no new specific information regarding the
potential impacts of the mines than was available prior to the leasing and did not make mining at
Otter Creek any less speculative for environmental review purposes. In connection with this
second point, TRRC noted that the leases were the subject of legal challenges in state court and
could be overturned. This letter updates the Board with respect to those legal challenges.?

! The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R.R.—
Rail Construction and Operation—In Custer, Powder River and Rosebud Counties, MT, and
Finance Docket No. 30186 (ICC 1985) (TRRC [); and Finance Docket No. 30186 (Sub No. 2),
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker,
Montana.

2 On October 8, 2010, Petitioners filed a rebuttal to TRRC’s September 9, 2010 reply.
On November 1, 2010, TRRC filed a reply to Petitioners’ rebuttal.

WASHINGION o NEW YORK » CHICAGO ¢ PHOENIX o LOS ANGLLES o CENTHRY CITY ¢ LONDON o BRUSSELS = BEIING



Ms. Cynthia brown STEPTOE&JOHNSONwr

February 4, 2011
Page 2

TRRC cited and attached to its reply two complaints filed against the State of Montana,
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc.
challenging in state court the Montana Board of Land Commissioners’ decision to lease the Otter
Creek tracts without first conducting an environmental revicw under Montana’s Environmental
Policy Act (“MEPA”). The Plaintiffs (which include Petitioncr NPRC) claim that the provision
of MEPA which exempts such leasing decisions from environmental review contravenes the
scction of Montana’s Constitution which guarantees a public right to a clean and healthful
environment. On December 29, 2010, a Montana District Court hearing the two consolidated
lawsuits denied the Defendants’ motions to dismiss, {inding that MEPA would have applied to
the Land Board’s leasing decision but for the statutory exemption and that Plaintiffs had made
“at least a cognizable claim” that the statutory exemption is not constitutional.’

This Court’s decision, which is attached, offers additional reason to deny reopening on
the basis of the Otter Creek leases since the status of those leases remains at best uncertain,
underscoring that mining at Otter Creek remains no less speculative than it was at the time that
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly
deny the pending Petition to Reopen.

Respectfully submitted,

e f H

Betty Jo Christian

David H. Coburn

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 429-3000

Attorneys for Tongue River Railroad
Company, Inc.

cc:  All parties of record

3 MEPA''s application at the stage when the lessee seeks a minc permit from the state is
not at issue in the procceding and not in dispute.
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MONTANA SIXTEENTH JUDICIAL DISTRICT COURT, POWDER RIVER COUNTY

NORTHERN PLAINS RESOURCE COUNCIL,
INC., and NATIONAL WILDLIFE FEDERATION,
Causa No. DV-GHMWSO

Plalmlﬂ's.F and  Cause No. DV-38-2010-2481

va. Judge Joe L. Hegel

MONTANA BOARD OF LAND -
COMMISSIONERS, STATE OF MONTANA,
ARK LAND COMPANY, INC. and ARCH COAL,

INC.
Defendants.|' |

MONTANA ENVIRONMENTAL INFORMATIoN | MEMORANDLM AND ORDER RE

Plaintifs,

VvE.
MONTANA BOARD OF LAND
COMMISSIONERS, STATE OF MONTANA,
ARK LAND COMPANY, INC. and ARCH COAL,
'm’

Defendants.

Before the Court are the Defendants’ Motions to Dismiss Plaintiffs® Ameaded
Complaints. The parties fully briefed the motions. On December 9, 2010, this Court heard oral
argument. Anthony Johnstone and Jennifer Anders represented the Defendant Montana Bosrd of
Land Commissioners (“Land Board”). Mark Stermitz and Jeffyey Oven represented Defendants
Atk Land Company, Inc. and Arch Coal, Enc. (collectively “Arch Coal™). Jack Tuholske
represented Plaintiffs Nosthern Plains Resource Council (“NPRC™) and the National Wildlife
1
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Federation (“NWF™). Jenny K. Harbine represented Plaintiffs Montana Environmental
Information Center (“MEIC") and the Sierra Club. At close of argument, the motions were
' deemed submitted. . :
From the record before the Coust, the Coust now issues its Memorandum and Order:

Memorandum'

L PLEADINGS & PROCEDURE.

Plaintiffs have filed suit seeking a declaratory judgment that the Defendant Land Board
failed to conduct a constitutionally-required environmental review prior to entering into a lease
of approximately 9,000 mineral acres in Southeastern Montana to the Defendants Arch Coal, for
the purpose of strip mining coal. The Land Board’s holdings ara checker-hoarded with privately-
held mineral holdings, mostly ownad by Arch Coal. Together, the holdings contain
approximataly 1.2 billion tons of coal. PlaintifTs allege that the mining of the coal may resultin a
broad armay of environmental and sociceconomic effests, inclnding, but not limited to, air and
water pollution, boom and bust cycles, and global warming. For the purposes of considering a
motion to dismiss under Rule 12(b), the Court must consider true ail well-pleaded facts.

Plaintiffs complain that Montana Constitution Asticle II, Sec. 3, and Article IX, §§ 1, 2,
and 3 (“Montana Constitution envisonmental provisions™) require that the State of Montans
conduot its business in a manner to protect its citizens’ right to a clean and healthfol
environment, that the chief mechanism the Montana Legislature has used to implement these
constitutional protections is the Montana Environmental Policy Act ("MEPA'").

Plaintiffs further complain that but for the enactment of MCA § 77-1-121(2), MEPA

* would have required the Land Board to conduct an environmental study prior to entering into the
leaze in this case, and that the statuts's deferral of the cuvironmental review frem the leasing
stage 1o the later mine permitting stage in fhis case unconstitutionally denies the Plaintifls' right
to the early environmental review, which would preserve the Land Board'a right to place -
mitigating conditions on the coal mining, obtain mare favorable financial terms, or to decide nat
to enter into a lease at all.

The Defendants move to dismiss the Plaintiffs’ Amended Complaints arguing:

2
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(1) Plaintiffs lack standing for failure tq sufficiently allege harm;

(2) Plaintiffs lack standing because the controversy is not ripe (ready for adjudication) in
that the execution of the {ease does rlot result in any harm or imminent threat of harm
. and that the controversy will not be ripe until the Land Board bas reviewed a specific
mipe plan; o ,
(3) Even in the absence of MCA § 77-11121(2), MEPA would not apply unti] the Land
Board and the Department of Ni Resources (“DNRC”) have issuad their final
mammm&ﬁumodymmhcwamt
right 1o development.
(4) That properly onacted statutes are constitutional and Plaintiffs have not
proven that MCA § 77-1-121(2) is

‘I FACTS.
|

The following facts are not disputed. AT)fMuch 18 2010, the Land Board leased
apptmdmﬂelyS.SOQuﬁwllmwArkLndI a wholly owned subsidiary of Arch Coal, for the
pwpmedmhﬁngmd.hs“omedmesrvhichmcheck«-bonﬂedwkbnppmdmly
6,000 acres of privately owned mineral rights. Together they are referred to as the “Otter Creok
tracts” and contain an estimated 1.3 billion tonsjof coal, which if mined and bumed, could yield
up to 2.4 billion tons of carbon dioxide.

Pursuant to MCA § 77-1-121(2).&914Tdnond did not conduct any review of the
possible environmental consequences ofthemlringoftheeoalp:iuto entering into the leases,
Hamc,ﬂulusumsubjectwmerMEPArMmiwbytheDepmmof
Environmmullehy(“DBQ")andmeDupuTnem-ofNMmem (“DNRC"), aswell as . -
Land Board final appovdbefmzacmnmininqmﬂdom.

Pwﬁopmposeofdﬁamﬁmmdimié,ﬁe&mdwmtbuthemyﬁadad;mu
{
environmental consequences alleged by Plaintiffs may occur should mining be approved.

Ol. LAW & DISCUSSION,
A. Standing.
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TheLmdBoudmdAthoaloonmmPhulhePhinﬁﬂkdonothavenmdhgwm
this action because they do not allege imminent injury and because the process will not be ripe
ﬂormﬁewunﬁlaspeoiﬁbmhﬁngplmiscomkiadmdnﬂedupon,mulsdududoumt
present a “justiciable controversy.” !

Defendm»guthuthemydlegedﬁ{iuiescomphingdofwouldm.ifatﬂﬁom
.theminingofcoalnotﬁomthclmingofcnll?ndﬁnl’lainﬂﬁ'sultisthereforcprm.
They finther argue that the MEPA review by the DEQ and the DNRC at the time of
frther permitting is plenary and encompasses ll the slleged damsges envisionad by the
Plaintiffs, including secondary damages such as global warming. For the reasons set forth in
addressing the constititional issus below, the Court does not necessarily agree with thig
mteﬁﬁmAthodgotsome&ingfuihmo‘ruy—wbthnthnwumuﬂyanopﬁonbm-
forth a mining plan or somcthing sufficient to ipplicate Montana's constitutional envivonmental
protections is the question that will be further below. ' .

PlainﬁﬁhanﬂlesedianmeGnheTllofthekomiuﬁonswhoﬁsh.hmmgh.
ﬁmmdmmhthouu&ukmmd-f\tlwmhﬁcﬂummwdﬂpaﬁmm..mu
aﬁﬁmhsﬁsﬁﬁ:mukmtmmmmwmamdgmmm.
Plaintiffs have alleged a canstitutional violation of Montans Constitution Article I, Sec. 3, and
Article.IX, §§ 1, 2, and 3, guarantesing the ic right to a clean and healthful environment.

" This qualifies a3 a controversy upon which the court may effectively operate and upon which the

Court can issue a final judgment.
MCouncmcludestbltﬂ!ePhinﬁﬂhtrwsundhg.
B, i .

The Land Board and Asch Coal arguo that even If MCA § 77-1-121(2) did not exist,
MEPA would not apply at the leasing stage and/would only come into play at the permitting
stage following the proposal of a specific mining .plan, citing North Fork Preservation Asm v.
Dept. of State Lands, 238 Mont. 451, 778 P.2d ?62. (Mant. 1989).

Plaintiffs counter that this does not make sense because (1) there would be 5o feason to
enact the statute if MEPA did not apply at the stage and (2) in the case cited by
Defendants, the state agency ﬁithOQWWMMeMmﬁW.

4
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mmﬁntiffshawdwbetuofmeugmnemmmahismﬁcﬂymu
thuiuameofnluaedoesnottriggerMBPAfwiaw,dmNoﬂhFarkPmMnbmy.
Dept. of Stats Lands, 238 Mont. 451, 778 P.24 §62, (Mont. 1989), and that § 77-1-121(2) was
merely caacted to clarify that fact. First, if it were 8o clear, why would it be necessary for the
Legislature to pass special legislation to cluifyimhwm-mbushedxaw? There would be no
resson t0 eaact the statute if it were clear that MEPA did not apply at the lease stage.

Second, North Fork did not involve a question of whether MEPA applied to the issuance
of a leass, but whether a higher degree of review was required than the degree applied by the
state agency. In North Fork, an eavironmental (‘rtgnn!uﬁonchullengedthemnouﬂ’s
nppmvdofﬂ:bdﬁlﬁngofnwstweuhmnﬂ?mnuymiﬁwmudjmmﬁhdu
National Park without first preparing an Buvhbfumtml Impact Statement (“EI3"). The Montana,
Supreme Court held that an BIS was not required becanse the proliminary environmental review
(“FER") that the Land Board had completed prior to issuance of the leases in question conciuded
that the issuance of the requasied oil and gas ledsea with certain protective stipulations would not
be “an action by state gwmem!slgn!ﬂcmﬂ*aﬂbcdngumnﬁtyofthemmnmimmem.'
therefore requiring an EIS under § 75-1-201, nﬂcu' North Fork supra, 778 P.2d at 865.! Thus it
is clear that the Land Board did in fact engage in MEPA environmental review prior to issuance
0f the loases in North Fark, which MEPA revie informed its decision and the publis regarding

protective stipulations to includs in the leases, :
The Court concludes that but for the intervention of MCA § 77-1-121(2), MEPA would
apply at the leasc stage in this case. |
C. Contitutionality of MCA § 77:1-121Q2)

|

; MCAQW-I-IZI(Z)mputh:DgpmzlnentofsmLudundthshndBoudﬁbm
wyhgﬁmnuevs.ml,mma?omm*wmmnngmymmmm
expregsly states that the lease or licenso is subjekt to further pexmitting under any of the
provisions of Title 75 or 82." MEPA review hag been the primary method of insuring that
sigﬁﬁemtm«cﬁonsmukenonlyaﬁ&n:ungahudlooku!heenvhmm

I
!

|
' T3 should also be noted that North Fork involved the drilling of a test well pursuant t0 a secord rouad of ol end
WMMMWMSWMMnMEIWﬁmnMMiﬁﬁMQtJ
!
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consequences of stich actions, It is undisputed that the Land Board entered into the coal leases
, .
M&swnMngamPAormyoﬁstrpeofmvhmmmmewq:m

. Plaintiffs claim the statutory exemption|of coal leasing fram MEPA review at the leaso -
stage implicates the ¢clean and healthful envi : provisions of the Montana Constitution as
applied to this case by exempting the Land Board from seriously considering the environmental
wmbfmmmmiﬁngmm's;lzrwhmmw.ummm
crifical “go-no go™ decision is taken at the leasihg stage and that once the lease is signed, the
Land Board gives up the right 1o change its mird in order 0 protect the wider cnviroument.

Defendants claim that as applied to this pase the “exenzption” anly delays MEPA review
mmummmmgbkmme\f-qupm—mmrmmmmw
mmm.MMWdeWndmwmdmm,mmeh
contingent natare of the lease, Plaintiffs will belfree to raise all their envirormentsl concorns at
"the further permitting stage, and DEQ, DNRC, and the Land Board can consider all of thoss
memsindmrminingwhethatoappmve.m ify or deny any praposcd mining plans under
the lease. They claim nothing is taken off the table. :

Plaintiffs zeply that although DEQ may be sbls to consider secondary impacts such as
mwm;.izusmmmmdomimmmxmmm;wym
maone local air and water quality issues. ' '

The question is whether the statute’s jon of the Land Board from a requirement to
conduct any sort of initial environmental review at the lease stage in favor of later MEPA
teview, Involves an irretrievable commitment of resources to & project that may significantly
adversely affect the human environment. In othr words, by signing the lease did the Land Board
take something off the table that could not laterjbe withheld and, if so, was that significant
caough to implicate the constisational eavironmental protsctions implemented by MEPAT

To adopt the Defendants’ reasoning with respeot to the constitutionality of MCA § 77-1-
121(2) would allow the Land Board to convert public property rights to private property rights,
. stripping away its special protections before even considering possible environmental
wmm%WMwbumeﬁwm,mmwm
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|

Land Board and other state agencies would appear to be restricted to its purely regulatory
mncﬁqu.wimmmdmmu:emww:r;mqmmm=

The remaiining question is whether this state action is sufficient to implicate the
constitutionl protection of the clean and healtiful environment? If so, the right to a clean and
healthful environment is a fimdameatal right afid any rule that implicates that right is subject to
strict scruting and can only survive serutiny i the State establishes 2 compelling state interest
andthatitsmonuebnlymhudwemmmmmdnsﬁelmtmmmm
can be taken to achievas the State’s objective. Mammmeronmmdbyfommon Center v,
Dept. of Environmental Quality, 296 Mant., 201 163,988 P.2d 1236.163. (Mont, 1999).

Mdmpou,xtwpmMPmmﬂithemmuluauwmbkclamdthCAﬁ
77-1-121(2) is not constitutional. If they can prove that, then some form of MEPA review would
apply at the lease stage. '

Otder

IT IS ORDERED: 5
1. 'l‘hemoﬂmutodxsmsaxedamd.l
2 mClakofConruhaﬂﬁlell\isdomentandmnlordahvereopieatocomsclof

leml'd:ltthettlastl:nownm:ldmsme.x
Dated this 29th.c‘hy of December, 2()1().5

‘ slxr@,:-

».
Iwa

3 T the extent that Defendants’ mﬂntnzhln oﬂ' table, th be fudicially stopped from
. limiting the Land Board end other agencies® MWAmbmmmu
7

i Ku Vet T Bt
.P"‘W BGMM Z Tunddie, R&GW
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CERTIFICATE OF SERVICE

I hereby certify that on this 4™ day of February 2011, I have caused a copy of the
foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail,
postage prepaid, on counsel for the parties of record in STB Finance Docket Nos. 30186, 30186

(Sub-No. 2), and 30186 (Sub No.3).

Ger /1 C— 0

David H. Coburn




